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When Diet Is an Emergency
David M. Lang, Esq

A

t age 35, a woman underwent Roux-en-Y gastric
bypass surgery. About 1 month later, she began
vomiting and became unable to keep down any
food or liquids. She was admitted to the hospital.
Two days after her admission, a dietitian evaluated
the patient and recommended that she receive total
parenteral nutrition (TPN). However, the attending
physician did not order TPN during the patient’s 12day hospital stay. As a result, the patient experienced
vitamin deficiencies, including low thiamine. The patient developed symptoms of neurologic complications but was discharged.
Within 1 week, she was readmitted with the same
symptoms, as well as signs of delirium and reduced
level of consciousness. Her mental state continued to
decline, and she became comatose for a period of time.
The patient now has Wernicke encephalopathy,
which she alleged was caused by a lack of thiamine.
She has no short-term memory, is wheelchair bound,
and lives in a nursing home.

VERDICT
The jury found in favor of the plaintiff, awarding her
$14,285,505.86 in damages, including $133,202 for
loss of past earning capacity, $888,429 for loss of earning capacity, and $13,263,874.86 for medical care expenses.

COMMENTARY
It is foolish to think of diet as ancillary to medicine.
While we often consider the long-term health implications of diet—obesity, atherosclerosis—we may
overlook the urgent and emergent conditions that can
result from a patient’s diet.
A familiar example is hypoglycemia. We associate it
with agents used to treat diabetes. But it also can occur
in the context of renal failure, tumor, severe infection,
alcohol, or starvation. Similarly, thiamine deficiency
would be an obvious consideration in a patient who
presented in a coma or with altered mental status. But,
as this case shows, thiamine deficiency can sneak up
on you.
David M. Lang is a malpractice defense attorney practicing in
Granite Bay, California.

In this case, the patient’s altered structural anatomy
rendered her more susceptible to thiamine deficiency,
which was ultimately found to be causally related to
the physician’s failure to order TPN. This raises an important issue in the management of patients who have
had bariatric procedures.
This plaintiff had Roux-en-Y gastric bypass, a significant procedure that short circuits a sizable portion
of the stomach and about 75 to 100 cm of the small
intestine. This surgery carries long-term risks including bowel obstruction, hernias, ulcers, dumping syndrome, low blood sugar, and malnutrition. The last
of these can manifest as low levels of B12, folate, thiamine, iron, calcium, and vitamin D.
Roux-en-Y bypass requires adherence to dietary
recommendations, lifelong vitamin/mineral supplementation, and follow-up compliance. Patients who
have had bariatric procedures are at increased risk
for complications—which also raise malpractice risks.
Clinicians must be aware that patients who have had
a bariatric procedure have altered anatomy. We must
take steps to understand the nature of those alterations and how they impact the present clinical picture.
In this case, the altered anatomy in combination
with the failure to order TPN resulted in Wernicke encephalopathy—a condition caused by a biochemical
lesion that occurs after stores of B vitamin are exhausted. Classic Wernicke encephalopathy is advertised as
a triad of ophthalmoplegia, ataxia, and confusion, but
only 10% of patients will demonstrate a true triad.
Wernicke encephalopathy typically occurs in the
setting of alcoholism. However, certain other conditions can cause it, including recurrent dialysis, uremia, hyperemesis, thyrotoxicosis, cancer, AIDS, and
starvation. It may be caused by surgical GI changes
(eg, gastric bypass and banding) and nonsurgical GI
causes (eg, pancreatitis, liver dysfunction, chronic diarrhea, celiac disease, and Crohn disease).
Prognosis depends on how quickly the condition
is recognized. Prompt treatment can lead to cure. But
treatment delays (or lack of treatment) give the disorder the opportunity to progress, and memory and
learning impairment may not completely resolve.
Mortality in those untreated is 10% to 20%. And 80%
of untreated or undertreated patients will develop
Korsakoff psychosis, with severe retrograde and an-
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terograde amnesia, disorientation, and emotional
changes.
These factors make Wernicke encephalopathy a
medical malpractice risk. If the diagnosis is missed,
the damage is clear, substantial, and irreversible—as
seen in this unfortunate case. This plaintiff’s attorney
had a dream of a closing argument to make: Her client will suffer the effects of brain damage, robbing her
of her life, her memory, and her very personality. This
damage could have been prevented—not through use
of an experimental new procedure or an investigational drug, but through use of a simple and readily
available vitamin.
Worse still, cases such as this can involve a punitive element. Jurors would be invited to conclude that
treating clinicians ignored the patient and left her to
starve in her own bed. Always act in the patient’s best
interest—and be attuned to situations that may evolve
into claims that the patient was abandoned, neglected, or ignored.
Finally, you must address anything in the patient’s
written record that is contrary to your plan. The fact
pattern makes clear that a nutritional evaluation was
obtained 2 days after the plaintiff’s admission. The

dietitian recommended TPN. The record is not clear
on why the physician did not order it. If you plan to
take an action at odds with a prior observation or recommendation, be sure to clearly explain the rationale
supporting your course of treatment. If you perform a
risk-benefit analysis that leads you to a different conclusion, document that in the record—preferably with
a second opinion from another clinician who supports
your decision to deviate from the recommendation.

IN SUMMARY
Nutrition can be critically important. Make sure you
consider both short- and long-term consequences
of nutritional deficiencies. Bariatric surgery patients
have altered anatomy, so be cautious with them.
Consider the possibility of thiamine encephalopathy—which can be devastating—when the setting
is suggestive. And make sure that all recommendations from other clinicians recorded in the patient’s
chart are acted on. If you select a course of treatment that departs from prior recommendation,
make clear your risk-benefit analysis and consider obtaining a second opinion in support of your
decision.
CR
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